 No.39023/0212006-Est(B)
~ Governmentofindia. =~ -
Ministry of Personnel, Public Grievances and Pensions -
Department of Personnet & Training .

Office Memorandum

-__Subject:_'Consultatioh with Union Public Service Commission (UPSC)¥ Procedure to be

followed while disagreeing with the advice of the Commission

o The undersigned is directed to refer to this department's O.M. No.
39023/02/2006 — Estt (B) dated 5.12.2006 on the above cited subject. A copy of which

“is‘'enclosed for ready reference.

2. Article 320 of the Constitution lays down the functions of the Public Service

Commissions. Article 320(3)(c) of the constitution stipulates that the UPSC shall be
- consulted on all disciplinary matters affecting a person serving under the Government of
India in a civil capacity, including memorials or petitions relating to such matters. The
procedure to be followed in case of disagreement between disciplinary authority and the
UPSC is regulated by this Department's OM dated 5.12.2006. In paragraph (ll) of the

“OM. dated 5.12.2006 General Procedure for Ministries/Departments (other than

‘Ministry of Personnel, Public Grievances and Pensions). It stipulates that where it is
proposed by the Disciplinary Authority (in disciplinary cases)/Competent Authority to
disagree with the advice of UPSC, a reference shall be made to the Department of
Personnel & Training (Establishment Division) in the relevant file indicating reasons for
the proposed disagreement and its advice taken into consideration before a final order
is passed. In respect of disciplinary cases relating to Group ‘A’ officers, provisions of
entry 39(ii) of the Transaction of Business Rules, 1961 requiring approval of the Prime
Minister in' certain cases, shall also be kept in view. The 0. M. further stipulates that if
the final decision involves disagreement with the advice of UPSC, reasons for such
disagreement will also be intimated by the Ministry/ Department concerned to the UPSC
while communicating the decision to the UPSC.

3. Attention is invited to note at the bottom of the OM. Dated 5.12.2006. It stipulates
that in all the cases where the initial opinion of the Appointing Authority /Disciplinary
Authority /Competent Authority /Secretary, Department of Personnel & Training, as the
case may be , is based on a new fact/evidence having a bearing on the case which
became available after recommendation of the Commission was received or which
became available earlier but the Commission could not be informed of the same before

" it made its recommendations, the case will be referred back to the Commission for

reconsideration of its recommendation/advice along with all relevant details. If it is still
proposed to depart from the recommendation /advice of the Commission given on
reconsideration of the matter, the procedure laid down in the preceding paras may be
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4, The disagreement cases of various ministries/ departments with the UPSC are

reflected in the Annual Report of the UPSC which is placed before the houses of
Parliament. An explanatory memorandum is required to be submitted to the Prime
Minister's Office on all such disagreement cases every year.

5. However, it has been noticed by this department that a few ministries
/departments in cases of disagreement with the UPSC have passed final orders without
referring the case to the Department of Personnel & Training without following the
procedure prescribed by the O.M. dated 5.12.2006. This has been viewed very
seriously. Such deviation from the procedure may have far reaching implications that
may manifest in the form of unnecessary litigation and embarrassment to the
government. It is also noted that in case of a disagreement with the advice given by the
UPSC the Ministries/departments refer the case back to the UPSC without a new
fact/evidence having a bearing on the case which became available after
‘recommendation of the Commission was received or which became available earlier but
the Commission could not be informed of the same before it made its

recommendations.

6. If any disciplinary proceedings are to be concluded in a time bound manner in
compliance to any orders of a court, then too, the procedure as laid down in O.M. dated
5.12.2006 is required to be followed.

7. It is informed that the procedure laid down in the OM dated 5.12.2006 may be
followed scrupulously by all the Ministries/ departments and the contents of that OM
may be brought to the notice of all the units under the ministries/ departments.

o\
(Dr. vqeéh\Chaturvedi)

Joint Secretary to the Government of India

Encl: O.M. No. 39023/02/2006-Estt (B) dated 5.12.2006

To
The Secretaries, All Ministries/Departments of Government of India



- Ne. 39023/02/2006-Estt (B}

- Government of India
Ministry of Personnel, Public Grievances and Peunsions
{Department of Personnel and Training)

OFFICE MEMORANDUM

North Block, New Delhi’, 05tk Decefnber, 2006
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Subject:- Consultation with Union Public Service Commission (UPSC}-

Procedure to be followed while disagreeing with the advice of

the Commission.

18/4/49-Estt (B)
dt. 05.02.49

18/18/48-Estt (B)
dt. 20.08.49

11/02/50-RE
dt. 02.06.50

18/42/50-Estt (B)
dt. 27.11.50

18/6/70-Estt (B)
dt. 09.12.70

22011/6/75-Estt (D)
dt. 30.12.76

39028/26/93-Estt (B)
dt.10.11.85

39028/26/93-Estt (B)
dt.19.02.97

The undersigned is directed to say that
this Department’s OM.No. 39028/26/93-
Estt (B} 10.11.95, recirculated vide OM
No. 39028/26/93-Estt (B} dated 19.2.97
prescribes the procedure to be followed
for not accepting the advice of the UPSC
tendered in response to a reference made
to it in appointment and disciplinary
case. .

The procedure to be followed has been
reviewed and it has been decided to
amend the procedure laid down in the
aforesaid instructions as given below.




{I) APPOINTMENT CASES (DIRECT RECRUITMENT/DEPUTATION/
PROMOTION ETC.) '

{a) Cases referred to ACC by Ministries/Departments/concerned Divisions
of Department of Personnel and Training, where ACC approval is
required for appointment. '

Where the ACC has disagreed with the advice of UPSC or of the
Departmental Promotion Committee/Selection Committee in which
Chairman/Member of the UPSC is the Chairman of such Committee, the
decision of the ACC should be intimated by the Ministry concerned to the
UPSC by endorsing a copy of the order issued in pursuance of the ACC
decision.

{b) Cases where approval of ACC is not required for appointment.

Where the Appointing Authority proposes to disagree with the advice of
UPSC for any valid reason, case(s) should be referred to the ACC,
alongwith a self contained note, through EO’s office in Department of
Personnel and Training, for decision. In respect of cases covered under (a)
and (b), where the final decision by the ACC involves disagreement with
the advice of UPSC, reasons for non-acceptance of the Commission’s
advice will also be intimated by the Ministry/Department/concerned
Division of Department of Personnel and Training to the UPSC while
communicating the decision of the ACC, unless it has been decided to
withhold the reasons for disagreement in public interest.

(II) DISCIPLINARY AND OTHER CASES

(a) General Procedure for Ministries/ Departments {other than Ministry of
Personnel, Public Grievances and Pensiocns)

Where it is proposed by the Disciplinary Authority (in disciplinary
cases)/Competent Authority to disagree with the advice of UPSC, a reference
shall be made to the Department of Personnel and Training (Establishment
Division) in the relevant file indicating reasons for the proposed disagreement
and its advice taken into consideration before a final order is passed. In
respect of disciplinary cases relating to Group ‘A’ officers, provisions of entry
39(ii) of the Transaction of Business Rulés, 1961 requiring approval of the
Prime Minister in certain cases, shall also be kept in view.

If the final decision involves disagreement with the advice of UPSC, reasons
for such disagreement will alsc be intimated by the Ministry/Department
concerned to the UPSC while communicating the decision to the UPSC,
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(ILI}) Procediire relating to cases involving services/cadres/posts under
the control of the Ministry of Personnel, Public Grievances and Pensions.

If in the opinion of the Secretary of the Ministry of Personnel, Public
Grievances and Pensions, there is a case for disagreement with the advice of
UPSC in a disciplinary or other matter (other than appointment cases) in
respect of services/posts for which it is the controlling authority, a proposal
will be placed before the Committee of Secretaries for its consideration.
Thereafter, the case will be submitted to the Minister-in-charge/Prime
Minister, as the case may be, along with the opinion of the Committee of
Secretaries. In caseés of appointment, however, the matter will be placed before
the Minister-in-charge/Prime Minister directly and if the decision of Minister
involves non-acceptance of the advice of the Commission, the case would be
referred to the ACC for a final decision.

The decision of ACC in appointment cases and of Minister-in-charge / Prime
Minister in disciplinary or other cases, will be implemented by issuance of a
formal order. If the final decision involves disagreement with the advice of the
Commission, the decision will be conveyed to the UPSC alongwith the reasons,
wherever applicable, for non-acceptance of the Commission’s advice, unless in
a case referred to the ACC, the reasons have been withheld in public interest.

Note:- In all the cases, other than cases covered under I (a), where the initial
opinion of the Appointing Authority/ Disciplinary Authority/ competent
Authority/Secretary, Department of Personnel and Training, as the case may
be, is based on a new fact/evidence having a bearing on the case which
became available after the recommendation of the Commission was received or
which became available earlier but the Commission could not be informed of
the same before it made its recommendations, the case will be referred back to
the Commission for reconsideration of its recommendation/advice alongwith
all relevant details. If it is stll proposed to depart from the
recommendation/advice of the Commission given on reconsideration of the
matter, the procedure laid down in the preceding paras may be followed.

T
T \ R \
/\.. ,JI:B ﬁ~w~r~--'£g'\-r“—’""—u--
(C.A. Subramanianj
Director

To
The Secretaries, All Ministries/ Departments Government of India
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