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O"FICE MBMORAMD

SubJects~ Diseiplinary proce~dings - Consideration of pacs
' bad record for purpose of imposition of penalty,

A %uestion has gsrisen vhether pagt bad record of
servica of an officer ecan be taken into gceount in deciding
the penalty to be imposed on the officer in disciplinary
proceedings, and vhether the faet that such record has been ,
taken into aceount should be mentioned in the order imposing
the penalty. This has been exemined in consultegtion with
the Ministry of Lawv. It is congidered that 1f previcus bHad
record, punighment ete. of gn officer is proposed to be
taken into consideration in determining the penalty to be
impoged, 1t should be made s specific charge in the chgrge-
gshoet 1%991#, otherwvise any mention of the past bad record
in the order of penalty unwittingly or in a routine nahner,
vhon this had not been mentioned in the chargesheet, would
vitiate the proceedings, and so should be eschewved,

2 In this connection attention ig invited to the
following extract from the Judgement of the “upreme Court

1n6§he State of ‘lysore Vs, K. ''onche Gowda (AIR 1964 g0
508):=~ .

¥ 0 eeessshold that 1t &~ incumbent upon the guthority
to glve the Governmant servant at the se'nd stege
reasonadble opvortunity to shov cauge ag2alnst the
proposad punishment and 4f the proposed punishment
1s based on hig previous vunishments or his previous
bad record, this ghould be ineluded in the second
notice so that themay be able to give an exvlanation,..

In the present case the second show eause
notice does not mention that the Govermment intended
to. take his vrevious punishments inte eonsideration
in proposing to dismiss him from service. On the
gountry, the sald notice vut him on the wrong secent,
for it told him that it proposed to Alsmies him from
service as the charges proved against him were grave, ..
indicate that the vhow cguse notice dtd not give tha
only reason vhich i{nfluenced the Government to Aismi g

. the respondent from gervica, This notice clearly
contravened the provisions of Art, 311(2) of the
Constitution as interpreted by Courg."

3, These observations werd made by the Tupreme Court
in the context of the provisions of Article 311(2) af +hae
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-constitution before its gmendment by the Congtitution
(Fifteenth Amendment) Aet, 1963, Under the amended
Article, at the stnge of shar -cpuse notice the Government
servant has to be given a 'resgonsble opportunity' of
making rep esentstion on the venally provosed, but only
on the barLg of evidence adduced during the enquiry,

This would indicste that the- gt the second stage, the

proceiure should be limited only to the proposed venalty
on the basis of the proved charges and additional materiil
in the “orm of past bad record eta. enn not ba introduced,

If such matter is to bhe introduced, the Government servent

must have a right to mgke his representetion on those

matters eni for that purpose to call for eonfidential
record end even witnesses to establish mitigating cire
cumstances like hig Subsequent good eonducty This will
be contrary to smended Article 311(2) whiech clearly
limits the right of reprasentation "only on the basig

of evidence adduced during such enquiry”, fThis eannot .

be one-gided resgtriction and pre-gupposes that the

penalty is propossd only on the basls of the charges
inquired into, vithout any additional faetore being teken

Into consideration., Accordingly 1f past dad reeord

1s proposed to be taken into account in Adetermining the
penalty to be impoged, it should be made subjeat matter

of a specific e erge in the charge-sheet itself. Ir
1t 1s not so done, 1t camnot be relied upon after the
disciplinary authorities, end/or ot the time of

imposition of nenglty.,

4, This may be brought to the notice of all T~
Diseiplinary Authorities for Information and guidsanee.

) Sdr3~ (R.G. JOSM)
UMDER SRCRETARY TO THR GOVT. OF I™MIa.

- To

All Ministries of the Government of Indls
(Chilef Vigilance 0fficers).
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