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co “ Governpment of India N
- Ministry of Home Afalrs. :
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From : : ) |
sl‘ﬂ‘iB.Bo Bapat’ I-C OS, 3 T ) )
Joint Secretary to the C‘.mernqept of Indias

o ' . : i .

The Chief Secretary to the Govebnhent of Assam;

| ' " New Delhi-2,theljthhusust. 1962
Subjecti=Questlon ﬂhether'an}; provisions in the Governmant
Suf 3

srvants' Conduct Bulgs violate ,t:tmdamant'al rights
guaranteed ACsT the castitution " -

E

"pnenbi

»

I aa dipected to refer to Shri Pandit's D.0. lotter -
Ned A AP .7/50/68, dated the oard June 1961, on the above subject,
and to ssy that éhe Government of India have been sdvised in the
matter as follnesie : - .

"It 48 necessery tn emphasize thet the relotirnship
between the Government and a civil servant rests on contractusl
pagls. In some cases the contract 4s gvidenced by a formal docum=nty
put even where there i4™Mn farmel dncument executed, there is
nenetheless a contract’ implied the. conduct of the parties
(See G-uld Vs.Stewakt 1896 4.C. 576 where sich relatirnship 1s
rof ~rrod tn as a dentract of gervica). The provisicns 5
Contbitutien, and the varicusg J{ ) KX {a8-captduery power of S
Govornment to alter these rulasg) tngether ermprise the terms and
cenditions of that contreet of gorvice, and define the rights
duties and nbligatisns ~f the Grvernment ~n tha one hand and in.
civil servant ~n the nthyr. 4 persrn who vnlunterily enters
Gavernment service, therafare sccepts these rules and crnditi-n-
vrlunterily in his own interest. The Grvernment dervants'
¢~pduct Rules, mnreover, have referehce exclusively tn tha
duration of this eontract. fny breach «f thoge rules 1is
gunishable at weest by his removel £T00 servite. The restrictinons
mposed by the rules are net in truth snd substance impnsed
upen him oxternally, but he eccepts and abides tham ~
valuntarily in his ~wn intorast. The nperatinn thege -
rules therefcre cannct be said tn bhe an tnvasim of any of the
fundamental rights, If the Civil servant dces not axercise -

|

these fumdamental rights to the fullest, he dnes sc meraly e
bhecguse he crnsiders it in his jnterzst nrt to do 8o, But 1t Y
i1s npen tr him at any t me to exorcise his fundamental pa
rights by resigning fro the civil service. He has nn Vs
fundamental right to insist that he sh~uld be retained v

in Government service and that he shnuld have the benelf it ~ 1\,
all the rights and privileges of the centrect of service '
i1f ~n his ~wn part, he does not abide by his osn ohligations
and dutizs arising from that very contract.

wa, In the c~ntrary visw, every crntract of servie
w~uld necessarily inv~lve the invasion of tha Fundamsntal
Rights of the civil servants and nther emplryees in many weys. .
For instance, the contract of service of 2 civil servant (as’
inde®d of any nther emplnyee) raquires him to devnte his time
and energy to thn discharge -f his ~fficial functi~as, -
and an preelude him from engaginz himself in any nther trada
ol grnfassim; it likawise requires his prisence at his place
~f duty £-r specified parirds end s~ precludes him fr-m gring t~
nth-r places during thnse perirds; and by analeay f '
the arguments advanced by the Gevernments f Assam end Orissa y
every sueh crntract of sorvico w-uld invnlve invasion of the
fmdamental ri:ihts of the emplayce uncder sub-cleuse {g) end ’
(@) ~f clauso (1) of erticle 19, The view suggested by these
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Governments wnuld leed tn the ¢rnclusin~n that article 19
¥~uld have.effect .tr invaliddte every emntract of emplryment
under @, Gavernment, ~r_a public sutherity, ete. 4 view
loading to such absurd:results cannnt be sustained.”

: : - i H . .

2. The Govefnent wfi.India are further edvised that this
pnsitirn 45 nnt %fggcted {the presence, in Part I1I, ~f article
33 which expressIy“autharissy -Perliament by law to restrict or
atrogate .any of .the ,t‘l.in_fnﬂa@en-pal richts in the casd.nf - .
mepbers f the arme@forces;.ate. The ifnclusimn of that
article was necosgaly- becsusp.maintenence of diseipline ameng
. member.s .~ . the 5@+ g6 vites necessarily. and '.f-rpque_qtiy'-.g:é uir ed
.""action 1a cpntravention.ef certain provisinons of Part Il
of the Congtituti~n - fer. instance, #stentinn athorwise than
in accrrdpncs with article 21, and tha liability
 Un be tricd and punished. by Court Maptial asg vell as by
srdinary eaurts,, . | - S « .
3, The Gnrvernment of Indid’ are geocrdingly ~f the npinien
‘nat the provisiens In the Conduct Rules which place sny
rzgtrictirns on the fraedom ~f speccH and expression nf , -
. Grvernment servants and.~n thedr rieht te fore sss~ciatirns,
- are not incansistent.wish the .provisisns of the C nstitution,
“ It may also be statdd.in this con-ectinn.that even in the
C.%¢. eivil servants.ere prohibited from taking part in
politics and 1t has naver been sueemestsd that this prohibitinn
invnlvas any encrnachment »n any funcamental rizht.

\‘\.,-“\_ Theddelay Iin sending a reply is regretted,
w - .-

4

. T SO By Mn/”" ‘
.+ - Jdaint Seereotary tn the Governmant . nf inﬁ_ias'
N0.141/8 -Ests, - New Delhi-2,the__ 1lth Aurust 1952,
’ _ Copy Lerserced, to all Sta'tes',"é_xt;ﬁnt'zéassa‘q: and -
Jemmu and Kashmiry -for dofAmration, 0057 70 ot o
“ ~ (This dispnged of ‘letter Nn,766A4, dated-the ()Por
28rd Jannary 1952 frem the Government rf Orised). ™ . Orissa
}'_ a_-\.y_;-;\; I, doL ik . ,': ‘- s Beb b F _ nﬂly-
3 ' . ' ’I :.):‘P}U :.__ -f‘."’;‘ .
" o . Asslistant Secretary tn thé Gnovérnment of India.
Ij“‘ - :"i I‘-“. I.}.:'. o 4
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