
No . 33/11/69. -Ep s 
Government of Ind_., 
Cabinet Secretariat 

(Department of Personnel & 

New Delhi-1, the 23rd October 1(:r/O. 
31 Asvina, 1892• 

OFFICE MEMORANDUM  
n 

Sub:- F.R. 56(j) - Judgement of the Supreme Court 
in regard to - 

1..•••••••• n 

The undersigned is sirected to enclose for 
information a certified copy of the judgement of the 
Supreme Court in the case Union of India versus Col.J4. 
Sinha, Ex-Director, (Selection Grade), Survey of India
and another, delivered on the'12th_Auguat,_197.0 . It 
will be seen from the judgement that the Supreme Court 
had not only upheld the validity of F.R. 56. (;) in view 
of tht-decisiOn of that Court in shivch aran Singh versus 
State of Mysore (A.I.R. 1965 --S.C.280) but have also 
held that no show-cause notice need be issued to any 
Government servant before a notice of retirement is 
issued to him under.the 'aforesaid provisions. In this 
connection,, attention is invited patticUlarly to the 
observations of the Court in Para 8 of their judgement. 

2. 	 In this jtdgement, the Supteme Court have also 
spelt out the circumstances where an aggrieved Government 
servant could challenge the notice of retirement issued 
under F.R. 56(j) in the following words:- 

now coming to the express words of Fundamental 
Rule 56(j), it says that the appropriate authority 
has the absolute right to retire a government 
servant if it is of the opinion that it is in the 
public interest to do so. The right conferred on 
the apprepriate authority is an A SOlute.  one. That power  
ran be exercised subject to the conditions mentioned 
in the rule, one of which is that the 
concerned authority must be of the opinion that it 
is in public interest to do so. It that authority 
bons  fide forms that opinion, the 6orrectness of 
that opinion cannot be ch allenged before courts., 
It is ?Pen to an aggrieved party to contend that 
the requisite opinion has not been formed or the 
(-'ci5ion is based' on colleteral.grovnds 'Or that 
it is an r:xbitr ary,decision". 

3. 	 It 	 he seen from the above observation of the court 
th at the Hpproo.iate authority defined in Note .1 below 
V.R.56(i) should bona  fide form an:opinion'that it is in 
the public interest to 'retire the Officer in exercised of 
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IL
-he powers conferred by that provision and this decision 
should hot be an_arqtrary_deeision, or, should not be 
b aseolcon 9°11atcTal-, se 	 Accordingly, in every 
CaSd-wheret-e-is propoSed'fb retire a Government servant 
in exercise of the powers conferred by the said rule, 
he appropriate authority should_repord in the file its 
pini on  that it is necessary 	 retire the Government 
servant in pursUance of the aforesaid rule in the public 
interest. The order to be served on the Government 
servant would of course be on the form prescribed for the 
purpose. 

4• 	 The Ministry of Finance etc. are requested to 
bring the content s  of this 0.M. to the notice of all 
concerned_for information and guidance. 

Sd/- 
(P.S. Venkateswaran) 

Under Secretary to the Govt. of India- 
T r: 

tll Ministries/Departments of the Govt. of Indio,' 
InclUdinc President's Secretariat, Prime Minister's 
Secretariat, Cabinet Secretariat(Department of 
Cabinet Affairs and Department of Statistics), 
Lok Sabha Secretariat, Rajya Sabha Secretariat. 
and Planning Commission. 

No. 33/ 11 /69-Ests(A), New Delhi-1, the 23rd October j  197 0  
31 Itsviiqi, 

Copy to: 

1. Union Public Service Commission. 
2. Election Commission. 

Central Vigilance Commiss ion. 
4. Comptroller & Auditor General of India. 

Copy also to; 

All Officers and Sections 
of Personnel. 

in the Department 



jUDGUENT DELIVERED BY THE SUPREME COURT IN 

C.A.381/70-UNION OF INDIA VS. COL. J.N. SINHA AND 
ANOTHER REGARDING THEIR RETIREMENT FROM GOV}RNI2ENT 
SERVICE UNDER F.R.56(j)• 

IN THE SUPREME COURT OF INDIA 
CIVIL APPELLATE JURISDICTION 
CIVIL APPEAL NO.381 of 1970 

Union of India 	 • • 	 Appellant 

V. 

Col. J.N. Sinha and anr• 	
Respondents. 

JUDGMENT  

MEGDE J. 
In this appeal by certificate the only question 

that was canvassed before us was as regards the validity 
of the order contained in memorandum No.16-42/68-s.I, 
dated August 13, 1969 issued by the Government of India, 
Ministry of Edcation and Youth Services, retiring the 
1st respondent

u  compulsorily from government service in 
exercise of the powers conferred under cl.(j) of Funda

- 

 mental Rule 56 with effect from August 14, 1969. That 
order was attacked before the High Court on various 
grounds. The High Court rejected some of those grounds. 
It did not find it necessary to decide a few others but 
accepting the contention of the respondent that in m

aking 

the order, the appellant had violated the principle: 
of natural justice, it held that the impungoa oraor is 
invalid. The High Cour according3y i ssued a writ of 

certiorari quashing that order. 

2. 	 Before us the only 
contention Presented for 

our decision was whether the High Court was the a 
righ

ppellant 
t in 

holding that in m aking the impugned order  
had violated the principles of natural justice. No other 
contention was taken before us. Hence we shall address 
ourselves only to that question. 

3. 	
Before proceeding to examine the contention above 

formulated, it is necessary to set out the matees
rial f lfacts. 

The 1st respondent herein Col.J.N. Sinha succsful 
competed in the examination held by the Federal 

ral Service 

Commission in 1938 for the post of Extra-As  
Superintendent in the Survey of IndiaExtra- SeAssist

rvice. Afterr 

selection, he was appointed as an 	
ant 

tendent• He worked as probationer for a period of three 
....2/- 



years and thereafter he was confirmed in that post 
in 1941. During the second world war, he volunteered 
for active service in the army and was granted an 
emergency Commission in the army. He was granted a 
regular CommiSsion in the Army with effect from October 
23, 1942. 

4. 	 In exercise of the powers conferred by the 
proviso to Art.309 of the Constitution, the President 
of India made on August 17, 195 0  rules called the 
Survey of India (Recruitment from Corps of Engineering 
Officers)) Rules, 1950  for regulating the recruitment and 
conditions of service of persons appointed from the 
Corps of Engineering Officers of the Defence Ministry 
to the Survey of India Class I Service. Rule 2 of tic 
said Rules provides for the recruitment of Military 
Officers to the Survey of India Class I Service and 
Rule 3 provides that the recruited officers will be on 
probation for two years which may be extended by the 
Government on the advice of the Surveyor General. The 
Isturespondent was taken into the Survey of India Class 
I Service under Rule 2 of the aforesaid 1950 Rules as 
Deputy Superintendent Surveyor with effect from June 1951. 
Thereafter the President.of India in exercise of the 
powers under the proviso to Art.309, made on July 1,1960 
the Survey of India Class I (Recruitment) Rules 1960 for 
regulating the recruitment of Survey Of India Class I 
Service. The 1st respondent was subsequently promoted 
firstly as Superintending Surveyor and then as Deputy 
Director. After sometime he was promoted as Director and 
lastly as Director (Selection Grade). The last mentioned 
promotion was made with effect from October 27, 1966. ,  
On may 17, 1969, Fundamental Rule 56(j) was amended. 
Thereafter on August 13, 1969, the Ministry of Education 
and Youth Services issued the impugned order. The 1st 
respondent was given three months pay and allowances in 
lieu of three months notice prescribed in Fundamental 
Rule 56(j). The 1st respondent being aggrieved by that 
order, challenged the validity of the same. As mentioned 
earlier, the High Court accepted his plea. The Union s of 
India has appealed against that order. 

Fundamental Rule 56(j) reads: 

"Notwithstanding anything contained in this Thilp 
the,appropriate.authority shall ., if it ia of the 
opinion that it is. in the Public interest so to 
do have the absolute right to. retire any Government 
servant by giving him notice of not less than three 
months in writing or tree months PaY and allowances 
in lieu of such notice. 

(i) if he is in Class I or ClassII Service or post the 
age libit for the purpose of direct recruitment 
to which is below 35 years, after he attained 



(4) In any other case after he has attLf.nc of 55 years. 

Provided that nothing in this clause shall 
apply to 

a-Government servant referred to in clause 
(c)'i4ho entered Government service on or before 23rd. July 1  1966 and to a Government servant referred to in clause(f)." 

. - 
 of C 1 .56(j), t The oPresi 

rder den impugned merely says that in pursuance he 	
t was Pleased to decide that 

in  
Public interest the 1st respondent should retire from gov c rnment 

service with effect from August 13, 1969 and 
that he would be given three months pay and allowances in 
lieu of three months notice provided in the said rule. 
No reasons are given for compulsory retiring the 1st 
respondent. 'Admittedly no opportunity was given to him . to show cause against his compulsory retirement. The 
failure on the part of the concerned authority to give 

1 
 au 

Opportunity to the 1st respondent to show cause against 
his compulsory retirement was held by the High Court to have amounted. to a c

ontravention of the Principles of natural justice. 
6. 

The  
questioned before 

thi 	
ity of Fundamental Rule 56(j) was not 

Of 

	

	 the High Court nor before us. Its 
s Court in (i) T

--j-2 

validity is not open to ig
quest 	

in view of the decision 
21L1U2-r..Q. 	 o i----g-_h •  G Shi

ion 
 v ch r 	 e n 	 end ors.v.St te 

7.
--L4-&-n- _c‘____.___.__. _a_ 

Funda
i
mental that an opportun 	 Rule 56(j) in terms does not require 

ay sere ty should be given to the concerned government 	
ant to show cause against his 

compulsory retirement. 
Indi A government servant serving under the 

President 
Union of 	

a holds his office at the pleasure of the 
as provided in Art.310 of the Constitution. 

But this "pleasure" doctrine is subject to the rules or Iae made under 
Art.309 as well as to the conditions prescribed under Art.311. Rules of natural justice are not embodied rule Court i 	 s nor can they be elevated n (2) of 

Kral k and prs. y. Union of Thdia!! by t
hi s aim of 

to ut it
u  rles 
	

gnu 
ljustiPe is to secure 	j ustice or These p rules c negatively to prevent miscarriage of 

justice. an eO
. pe o n Iate ther 

only i ar
they

neas 
 do not

ot' covered by. any -law validly mad 	 won:ds 	 supplant the 
law 

but sUpplement ILI' It is true that if a statutory 
Provision Can be read consistently with the principles 
Of natUrni justice, the courts should do so because it st be presumed that tho:: legislatures and the statutory authorities intend to act in 'accordance 'with the principle s 

 of natural justice. But if on the other hand a 
• t- tatots o o i ion either ..sillecificallV or by necessary ,•) S.C.2-80:— 



L but the 
appropriate 
authority 
may prefer 
to have a 
more 
efficient 

implic ation exclude s the application of any 	 all 
the principles of natural justice then tlio court cannot 
ignore the mandate of the legislature or the statutory 
authority and read into the concerned provision the 
principles of natural justice. \Ingather the exercise of 
power conferred should be made in accordance with any 
of the principles of natural justice or not depends upon 
the express words of the provision conferring the power 
the nature of the power conferred, the purpose for which 
it is conferred and the effect of the exercise of that 
power. 

8.. 	 Now coming to the express words of Fundamental. 
Rule 56(j) it says that the appropriate authority has 
the absolute right to retire a government servant if it 
is of the opinion that it is in the public interest to 
do so. The right conferred on the appropriate authority 
is an absolute one. That power can be exercised subject 
to the conditions mentioned in the rule, one of which is 
that the concerned authority must be of the opinion that 
it i s in public interest to do so. If that authority .  bona 
fide forms that , 

opinion, the correctness of that opinion 
cannot be challenged before courts. It is open to an 
aggrieved Partrea ° contend that thd requisite opinion has 
not been formed or the decision is based on collateral 
grounds or that it is an arbitrary decision. The 1st 
respondent challenged the opinion formed by the Government 
on the ground of mala fide.  But that gound has failed. 
The High Court did not accept that plea. The same was 
not pressed before us. The impugned order was not attacked 
on the ground that the required opinion was not formed 
or that the opinion formed was an arbitrary one. One of 
the conditions of the 1st•respondent's service is that 
the government can choose to retire him any time after 
he completes fifty years if it thinks that it is in public 
interest to do so. Because of his compulsory retirement 
he does not lose any of the rights acquired by him before 
retirement. Compul_So17_rat4.111enent_i_avolVe_s. ne_ C-1-3/41 
conSe(111-konce s • The aforementioned rule 56 (j ) is noth  intend 

ed for taking any Penal action against the Government 
servants,—  That rule merely embodies in krt .310 of the 
Constitution• 'Various considerations may weight with the 
appropriate authority while exercising the power conferred 
under the rule. In some cases, the government may feel 

that a Vartfelar post may be more usefully held in 
public-intal'astW-6neffiaar more-60419tOit"thigl-..9,Pe 
who i-s holding- . It may be that the officer who, 	 holding 

i the post s not 	 i ineffcienttofficer. It may 
further be that in cOrtai.n key posts public interest may 
require that a person of undoubted ability and integrity 
should be there. There is no denying the fact that in all 
organisations and more so in government organisations, 
there is good deal of dead wood ? . It is ±394iguic._intorost 
to chop off the same. Fundamental Rule 56 ( j) holds the 
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balance between the rights of the individual govern iinit muM 
servant and the interests. of the public. Vihile a j  
service is guaranteed to the government servant, the 
government is given noWer to energise its machinery 

, and 

(make it more efficient by compulsorily retiring those who 
in its opinion should not be there in public interest. 

9. 	 It is true that compulsory retirement is bound 
to have some adverse effect on the Government servant 
who is compulsbrilY retired but then as the rule pro- 
vides such retirements can be made Only after the officer 
attains the prescribed age. Furthena compulsorily retired 
government servant does not lose any of the benefits 
earned by him, till the date of his retirement. Three 
months' notice is provided so as to enable him to find i 
out other suitable employment.  

00. 	 In our opinion the High Court ue.rred in thinking 
that the compulsory retirement involves ci vil  

1  quepetsi—Such'-a-retirement does- not take away any of the 
right that have accrued to the government servant to c ause 

i of his past service. It cannot be said that if the 
 retiring age of all or a section of the government servant 

,:fixed -  at 50 years, the same would v lve ci il cons°- 
quences. Under the existing system there is no uniform 
retirement age for all government servants- The retirement 

'\ age is fixed not merely on the basis of the interest 
“)f the government servant but also depending on the 
irequirements of the society. 	 - 

4 11, 	 The hi gh Court was not justified in seeking support,  

for its conclusion from the decision of tnis Court in (3) 
StFlie of Orissa v._Dr. (P4ip,9) Dinapani Pei and, ors. 

and 

A. s.Kr aip ak v. Union of India (Supra/. 

12. 	 in Binapani Dei's  case(supra), Dr. Binapeni Dei's 
date of birth was refixed by the government without gving 
her proper opportunity to show that the enquiry offic

i
r's 

report was not correct. 
It is under those eircurstances 

this Court held that the order refixing the 	 ncip 
date ofi birth 

was vitiated for failure to comply with the prile 
of natural .justice ,  Therein the impugned .order took away 
Some of the existing rights of the petitioner•' . 

13. 	 In Kral -Oak's  (supra), a committee consiSting 

of Chief Conservator Of Forest, Kashmir and other- was 
appointed to recommend norms of the officer s from Kashmir 
Forest Service for being selected for the Indian Forest 
Service. The Chief  ConservAtor of 

Iorests1 Kashmir was 

(3).(19e7)2,SC.B.T62-5 ; 



one of the candidates for selection. Further it was 
established therein that some of the officers who 
competed with him had earlier challenged his seniority 
and. consequently his right.to  be the'Chief Conservator 
and that dispute was pending. Under those circumstances 
this Courttheld that there was contravention of the 
principles of natural justice. 

14. 	 For the reasons mentioned above, we are unable 
to agree with the conclusion reached by the High Court 
that the impugned order is invalid. We rccordingly allow 
thiS aPPeal, set aside the judgment and coerce of the 
High Court and dismiss the writ petition. . In the 
ci rcumstances of the case we make no order as to costs. 

(sd/-) 
J.C. Shah) 

(Sd/—) Dated, New Delhi, the0 	 ( K.S. Hegde) 	  12, August, 1970. 	 1 



No.F.21/2/70.-Ests(A) 
Government of India. 
Cabinet secretariat 

Department of Personnel. 

New Delhi-1, the 25th Lugust 1971. 

OFFIC&MI;NORApUM., 

SUBJECT:- F.R. 56(j), F.R. 56(1) and Rule 2(2) r47 the 
Liberalised Pension Rules. 

The undersigned is directed to say that in the 
meeting of the National Council, set up under the Joint 
Consultative Machinery Scheme, .held on the 27th and 28th 
January, 1271 the Staff Side represented that the rules 
mentioned above had been used either vindictively or for 
retrenching surplus st a ff. The matter has been considered 
further in the light of the discussions and the position 
as set out in the following paragraphs in brought to the 
notice of all the Ministries,Departments of the C!evernment 
of India for guidance. 

2. 	 In the Department of Personnel 0.M.1o.33/11/69 -Ests(A) 
dated 23rd October 1070 it was clarified, An the Tight of 
the :judgment of the Supreme Court in the 	 of oniw 
of India Vs. Col. J.N. Sinha and another, that the 
"appropriate authority" defined in Note 1 below 7.R.56 
should_kona fidit form an opinion that it is in the public; 
interest to retire a Government servant in exercise of 
the powers conferred by F.R.`36(j) and that this decision 
snould not be an arbitrary decision and should not be based 
on collateral grounds. It was also indicated in th a t 

0.11 that in every case whore it is proposed to retire 
a lovernment servant in exercise of tho powersconferred by 
. the said rule, the appropriate authority should record on the 
file its °Trillion that it is necessary in the public 
ini.erest te retire the r/overnment servant in pursuance 
of tt.; aforesaid rule. What is stated above would apply 
equk117 in fises where para 2(2) of the Ministry of Finance 
0.M.Nb,F.3(1)-E (Sp1)/47 dated 17th January 19W (commonly 
known 4s tho flte,ralised Pension Rules) are proposed to he'Invoked 
for the retirement of a Government servant after completion of 
30 years' service qu a lifying for pension or in cases where 
F-Bt.5(1) is invokod to retire a Government servant in a Class III 
service/ost who iEinet governed any pension rIlles, after he 
has compietbd 30 Itars ,  service. 
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3, 	 In amplification of the instructions referred to above, 
it is nerebj clarified that the aforesaid rules should 
not be used. 

(1) to retire a Government servant on grounds of 
specific acts of misconduct, as a short-cut to initiating 

forMe1, disciplinary proceedings; or 

(ii) For reduction of surplus staff or as a measure of 
effecting general economy, without following the 
rules and instructions relating to retrenchment; or 

(iii)on the ground that the Government servant may not 
besuitable to continue in his officiating post of 
for promotion to a higher pmst'for which he might 
be eligible after his attaining the age or 50/55 
years, or completing 30 years' service, as the .cases 
may be. 

Any specific representations received from employees, 
who might have been retired under the amended F.R.56(jA)or 
pare 2(2) of the Liberalised Pension Rules on or after 
17th 	 411.0(the date of 'amendment of F.R.56); may be 
rev ewe in the light of these instructions. 

4. 	 In regard to review of cases under F.R.56(j)(i),F.R
, 5f 

F.R.66(1) and Rules 2(2) of the Liberalised 
PensionRules and in retiring Government servants in 
pursuance of the aforesaid provisions, the following 
factorsphould (also be borne in mind by the appropriate 
authorities:- 

(1) The review should be made on an assessment of the 
entire service record 

(2) Under note 2 below F.R.56 the three months' notice 
referred to in F.R.56(j) and F.R.56(1) may be given 
before the Government servant Attains the specified 
age or has completed 30 years of service but the 
retirement should take place after the  00Yern-Tent 
servant has attained the relevant age or has completed 
30 years of serviceas the casemay be, Accordingly, • 
a notice even longer than_three months, or before 
the Government servant attainslthe age of 30/55 years/ 
completes 30 years' service could be given; but 
the date from which he is required to retire as 
specified in the notice should not be before he 
attains 50/55 years, or 	 completes 30 years' 
service as the case may be. Similarly in cases of 
retirement under Rule 2(2) of the Liberalised Pension 
Rules while the notice of such retirement could 
be given before the Government servant actually 
complete 30 years of service qualifyingfor pension 

....3... 
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the date of expiry of the notice on which the Government 
arvant l s rirement would be: effective should be one 
:ailing en or after the date of his completing 30 years 
service qualifying for pension. In this connection 
attention is also invited to the Ministry of Finance O.M. 
No.F.12(8)/8.V.(A)/60 dated 6th July,1960, in which it has been 
stated inter alia that orders requiring a Government 
servant to retireiafter completing 30 years qualifying 
service should as' a rule not be issued until after the 
fact that the Government servant has indeed completed, 
or would be completing, on the date of retirenent qu,11- 
lying service for 30 years has been verified in consultation 
with the audit officer concerned. 

(3) 	 Rules 2(2) of the Liberalised 
Pension Rules in. tred i

ot‘n
Or

it- 

cable to pensionable employees who ha,' nwu 
op

im
the 

Liberalised Pw,loion nutes. Such employees, would, 
therefore, be ooveredonly by F.R.56(J)(i) of F.R.56 
(W11) 1  as the case may be. Government servants in 
Class III services/post who are not governed by any 
pension rules would blcovered by F.R.56(1) or 

F*R. 56 (i) ( ii)-  

5. 	 Mtlistry of Finance, etc. are requested to bring this 0.M.to the notice of all administrative authorities 
concerned for information and guidance. 

Sd/-P.S.VENKATESWARAN 
Under Secrea y to the Government of India. 

To All Ministries/Departments of the Government of India l etc ,  

(with usual number of spare copies) 

No.F.21/2/70-Ests(A) 	 dated the 25th August
1 1971 . 

Copy forwarded for information. to:- 
1. All Union Teyritories. 
2. Union PublidService Commission, New Delhi. 

3.
Comptroller and Auditor General of India, New Delhi(with 
usual number of spare copies). 

4. CentralVigilancdpommission, tew Delhi. 

5.
All Attached andjSubordinate Offices of theDepartment of 
Personnel, New Delhi. 

6.
Department ofPersonnel(JCA Section-with 150 spare copies). 

nri/— 

( P.S. VENKAM,SWARAQ 
UNDER SECRETARY TO THE GUTS N 1vENT OF INDIA 
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