No.33/11/69Y-Egiy fias

Government of Indix

Cabinet Secretagrist
(Department of Personnel & A.i.)

® 20 &t 9000 t

New Delhi-1, the 23rd October, 1¢70.
31 Asving, 1892.

OFFICE MEMORANDUM

Subi- F.R. 56(j) - Judgement of the Supreme Court
in regard to ~ :

— Y S —

, The undersigned is sirected to enclose for
information a certified copy of the judgement of the
Supreme Court in the case Union of India versus Col,.J,.N,.
Sinha, Ex-Director, (Selection Grade), Survey of Imdia
and another, delivered on the 12th Augugt, 1970. It
will Be seen from the judgement that the Supreme Court
had not only upheld the validity of F.R. 56(j) in view
of tHE decision of that Court in shivcharan Slngh versus
State of Mysore (A.I.R. 1965 --5.C.280) but hgve also
held that no show-cauge notice need be issved to any
Government servant before a notice of retirement is
igsued to him under the aforesaid provisions. In this
connection, attention is invited particularly to tne
observations of the Court in Para 8 of their Judgement.

2. ' In this judgement, the Supreme Court have also
spelt out the circumstances.where an aggrieved Government.
servant could chazllange the notice of retirement i asued
under F.R. 56(j) in the following words:-

"Now coming to the express wordg of Fundament al
Rule 56(j), it says that the appropriate authority
has the absolute right to retire a government
serVant 1f it is of the opinion that it is in ‘the
public interest to do so. The right conferred on

.

the appropriate authority is an abgolute one. That power

¥ L)

- nan be excrclsed subject to the conditlons mentioned

‘n the rulé, one of which is that the : ' .
eoncerfiod authority must be of the opinion that it
ig in public interest to do so, 14 that authority
bors fide forms that opinion, the ¢orrectness of
that opinion cannot be challenged before courts.
It ig open to an agprieved party to contend that
the pequisite opinion has not been formed or the
dacisicon 1y based on _collateral grounds or that
Lt ig an arbitrary, declzion". o

w

. It wil. be zeen from the above observation of the conrth

Fhot the pproyriate authority defined in Note I below

7 R.96(3) should bona fide form an opinion’ thab it is in

the public interest Lo retire the dfficar in exercised of
h ' R~ YT




snould Dot be an arbitrary decision or shiould not be
based-on collatoral grounds. Accordingly, in every
case where It I's proposed to retire a Government servant
in exercise of the powers conferred by the szid rule,

ne zppropriate authority ghould record in the file its
S
i

rhe powers conferred by thabt provision gna this declsion

pinion that it is necessary ¥o retire the Government
servant In pursuance of the aforesaid rule in the public
‘nterest. The order to be served on the Government

servant would of course be on the form Prescribed for the
PUurpose, o

h.. The Ministry of Finance etec. are requested to
bring the contents of this O.M. to the notice of a1l
concerned for informgtion and guidgnce.-

sd/ -
(P.S. Venkateswaran
Under secretary to the Govt. of India.
Py - .
t11 Minkstries/Departments or the Govt. of Indias,
ncluding President's Secretariat, Prime Hinister's
Secpetariat, Cabinet Secretariat (Department of -
Caanet‘Affalrs and Department of Statistics),
Sabha Secretariat, Rajya Sabha Secretariat.

and Planning Commission.

No. 33/11/69—Ests(A), New.Delhi~1, the 23rd OctoberEl 1970
- 31 Agvite, 1892,

Copy to:s

Union Public Service Commigsion.
Blection Commission.

Central Vigilagnce Commigg ion. R
Comptroller & Auditor General of India. -

L N ]
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- - Ll -

Copy also to:

L1l Officers and Sectiong in the Dapartment
of Perscenmnel. . : : .



JupGHENT DELIVERED BY THE SUPREME CUUML in
¢.p.381/70-UNION OF INDIA V§. COL. J.N, SIKIA AND
CLOTiER REGARDING THELR RETIREMENT FROM GOVERNHENT
SunVICE UNDER FeR.56(3)- |

ey aam

Il THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURLSDICTION
cIVIL APPEAL NC.381 of 1970

thion of India - Appellant
V.
col. J.N., 8inhg and anr. -- Respondents.

FUDGMENT
HEGDE J. '

In this appeal by certificate the only gquestion
that was canvassed before us was ag regards the validity
of the order contained in memor andull No.16-42/68-8.1,
dated August 13, 1969 issued by the Government of India,
Mipistry of Educatlon and Youth services, retiring the
1st respondent'compulsorily from government service in
exercise of the powers conferred under cl.(3j) of Funda-
mental Rule 56 with effect from August 1k, 1969. That
order was attacked before the High Court on varicus
grounds. The High Court re jected some Of those grounads.
It did not find 1t necessary bo decide a few others bul
accepting the contention of the respondent that in making
the order, the appellant had violated the principles,
of natural justice, it neld that the impunged order 1s
invalid. The High GCour accordingly igsned 2 writ of
certiorari guashing that order.

2 pefore us the only contention presented for

our Qecision was whether the High Court was right iU
holding that in riaking the impugned order the appellant
had violgbed the principles of ngtural justice. No other
contention was tsken before us. Hence We gnall address
ourselves only to that question.

3. Before proceeding to examine the contention above
formulated, it 1s necessary O set out the material factse
The 1st respondent-herein Col.J.N. Sinhg successfully
competed in the examination held by the Fede?al Service
Gommission in 1938 for the post of Extra-Assistant
Superintendent in the Survey of India Service. After
gsclection, he was appointed as all Extra-Assistant guperin-
tendent. He worked as probationer for a period of three

vee 2/
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yvears and theregfter he was confirmed in that post

in 1941. During the second world war, he volunteered
for active service in the army gnd was granted an
crmergency Ccommission in the army. He was granted a
regular Commigsion in the Army with effect from October

23, 1942.

. In exercise of the powers conferred by the
proviso to Art.309 of the Congtitution, the President

of Indig made on August 17, 1950 rules called the

survey of India (Recrultment from Corps of Engincering
Officers)) Rules, 1950 for regulating the recruitment and
conditiong of service of persons gppointed from thoe

Corps of Engineering Officers of the Defence Ministry

to the Survey of India Class I Service. Rule 2 of tle
sald Rules provides for the recruitment of Military
Officers to the Survey of Indig Class I Service and

Rule 3 provides that the recrulted officers will be on
pProbgtion for two years which mgy be extended by the
Government on the advice of the sSurveyor General. The
et raspondent was taken into the Survey of India Class

I Service under Rule 2 of the aforesaid 1950 Rules as
Deputy Superintendent surveyor with effect from June 1951.
Thereafter the President of India in exercise of the
.powers under the proviso to Art.309, mgde on July 1,1960
the Survey of India Class I (Recrultment) Rules 1960 for
regulating the recruitment of Survey of India Class 1
Service. The 1st respondent was subsequently promoted
firstly as Superintending Surveyor and then as Deputy
Director. After sometime he was promoted as Director and
lastly as Director (Selection Grade). The last mentioned
promotlon was made with cffect from October 27, 1966.

On may 17, 1969, Fundamental Rule 56(j) was amended-
Thereafter on August 13, 1969, the Ministry of Education
and Youth Services lssued the impugned order. The st
respondent was glven three months pay and allowances in
lieu of three months notice prescribed in Fundamental
Rule 56(j). The 1st respendent being aggrieved by that
order, challenged the validity of thec same. As mentloned
carlier, the High Court accepted his plea- The Thioneof
India has appealed agalnst that order. ’

~ Fundamental Rule 56(j) readss

"Notwithstanding anything contained in fhis Rule
the appropriate aughority shall, if it ls of the
opinion that it is in the public intercst so to
G0 have the absolute right to. retire any Government
servant by giving him notice of mot less than Ahree
months in writing or t' ree months pay and allowances
in lieu of such notice. o

(1) if he ig in Class I or Class II Service or post the
age lUmit for the purpose of direct recrultment
to which ig below 35 Yaars,.after=heﬁahtaln9d B
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(i) In"any othep case after he nns att,.inue Gt
- 0f 55 years. :

Provideg that nothing in thig clause shall
apply to a ‘Government servant referred to in clguse
(e) “Wwho entered Governuent service on op before

23rd.July, 1966 and to a Government servant
referred to in,clause(fj." -

uy

> . The ordep impugned Rerely says that in Pursuance
°F CL.56(3), the President wgag Pleased to decige that

In publie Interest the 1st respondent shoulg retire frop
EOVernment Service with effect fronm August 13 1969 and
that he woulg be given three onthg pay and ziz '

eu of three month g notice provideq ir the gaig rule.

No reasong 2re@ glven fop compulsory retiring the 1gt
respondent."Admittedly_no Opportunity Was glven to pinp

@Y EPPortunity to the 1st respondent to show ¢ause against
his compulsory retirement was helq by the High Court to
have allounted. tg a contraventlon of the principles of

Valid;ty 1s not opepn to qUestion in_view‘of the decision

Of this Goupt in (1) T.¢. sni n . T o Shat
Of Mysore. ) 3l-—-J§_;zag_gzagg_ﬁiagh_@ngﬂgzggzw§%amg

7 Fundament, a1 Rule 56(3) in terms does not regulre
that any °pPortunity shoulq be glven to the concerned
E0vernment Servant to shoy Cause against hig compulgoyy
retirement, A gQVernmgnt-servant SeIrving unger the

But thig "pleaguren doctrine ig subject to the rules

OT lav made Wder Art.309 4 well a5 to the condltions

Prescrived wnderp ATt.311. Rules of Natural justice .

are Not sphodieg rules nor ¢ gn they be elevated by this

Court in (2)‘Kraig§k and ors. v. Union of Ingign the

alit of ruleg OF natural” justige i's to Secure Justiaca oy

to put iy fegatively to prevent M scarriage of justige.

hesd ruleg Can Operate only in arcéas not covered Ly any
Law Validly Iades 'In Other'words'they:do not Supplant the

aw but Supplement it.n It is true that ir o Statutory
Provision aan pe read'consistéhtly.with'the'prlnclplgs
-Of natural Justice, the coupts should do so becauge it

gt be presumed that tnaalegrslaturés'and;the statutory o
- AWboritics intond 4o aet in ‘accordance with the o T
Principlog O natural justice.. But if-on “the other hand 4.
tatator Drovision elther ecifically or by necessary
Ry +R. 1985 S.C.280, N : -SP L R T
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implication excludes the applicatlion of any oF all

the principles of natural justice thien the court cannot
igrore the mandate of the leogislature or the gbatutory
authority and read inte the concerned provision tho-
principles of natural Jjustice. whether. tho cxerclisc of

- power conferred should be made in accordance with any

oM

of the principles of natural justice or not depends upon
the express words of the provision conferring the power

the nature of the power conferred, the purposc for which

it is conferred and the effect of the exerclige of that
pover.

8., Noy coming to the express words of Fundamenfal

Rule 56(j) it says that thc agppropriate authorlty has
the gbsolute right to retire a government servant if it
ig of the opinion that it 1s in the public interest to -
do go. The right conferred on the appropriate authority
1s an gbsoiute one. That power can be exeréised subpject

to the conditions mentiomed in the rule, one of which is

that the concerned authority must be  of the opinion that
it is in public interest to do so. If that authority bona

‘fide forms that opinion, the correctness of that opiniocn

cannot be challenged before courts. It is open to an

aggrieved party £ ‘contend that the requisite opindon has

grounds or that it is an arbitrary decigicen. The 1st

- not been formed or the decigion is based on collateral o

respondent challenged the opinion formed by the Government
on the ground of mala fide. But that gound has falled..
The High Court did not accept that plea. The samc Was

not pressed before us. The impugned order was not attacked

on the ground that the rcquired opinion was not formed

. or thgt the opinion formed was an arbitrary one. One of

the conditions of the 1st respondent's service is that -

" the government ecan chooge to retire him any time after

he completes fifty yeers if it thinks that it is in public
interest to do so. . Because of his compulsory rctirement

" 'he does not.lose any ol the rights acquired by him before

o

[ vut the

appropriate
- authority
- mgy prefer
~ to have a
more :
oefficient

- retirement. Compulsory retirement imvolves no civil

songequences. | Thé aforementloned rule 56(j) ishngthw;nﬁenﬂf

ed for taKing any penal action againgt the Government

servants.—Trat rule merely embodies in Art.370 of the
Congtitution. Various considerations may weight with the

“appropriate authority while exercising'the_pqur'Conferred ~
o amder the rule. In some casesy the_gOVLTnment nay feel o

 that a particplar post may be more usefully helg 1n

- theére is good deal of dead wood,. 1T 1s L
' to c¢hop off the sane- “Tundamental Rule 5

:'Publid;lhtérggg?bTfﬁﬁiﬁffiﬁéﬁfméféfﬁéﬁﬁébﬁﬁﬁffﬂhﬁffﬁﬁ;one_

who ig holding. 1t may be that the officer who.is holding

the post is-not inefficient/officer. It may : :
further be that in certain key posts public interest may
require that a person of undoubted ablility and integrity

‘should be there. Therc is no denying the fact that in all
Qrganisations1and_more]so_in"gOVernment_Organlsgtl9nsg -

: It ig ip puplic.-interest
s {3) holds the

‘¥

o M LIS
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balance between the rights of the individual govcrnnyﬁ? |
servant and the interestel of the puolic. Whille o Hindaal -
service is guaranteed to the governuent servant, the
\government 18 gliven power to energlse tts ma¢hlnery‘and
)'make it more efficient by compulsorily retiring trose who |
l,in its opinion should not be there in vublic intercst.
9. It is true that compulsory retirement is bound
to nave some adverse effect on the gavernment servant
who ig compulgorily retired but then as the rule pPro-
vides such retirements can be made Only after the officcr
attains the prescribed age. Turther a compulsorily retired
government servant does mot lose any of the beneflits
omrnod by him till the date of his retirement. Three
months! notice is provided so as to engzble hin to find
out other suitable employment. .

that the compulsory retircment involves civil conge-
quegggsL”“Such“a~retir&ment does not take away any of the
right that have accrued to the government servant to cguse
of hig past service. It cannot be sgaid that if the

| retiring age of all or a section of the government servant
lhgafixeéat 50 years, the same would involve civil conse-
{

i

/j10. In our opinion the High Court serrad in thinking
5
E

‘quences. Under the cxisting system there is no unifora
rotivenent gge for all government servants. The retirvement
(\ age is fixed not merely on the basis of the interest

.y of the governnent servant but also depending on the
QErequ;rements of the society. - -
y _ .
for its conclusion from the dceigion of tpls court in (3
Stare of Orlissa V. Dr. (Miss) Binapgni Dol and OTH-. nnd
LK. frelpok v Union of lndla (supral:

12 " In Binapgni Del's case(supra), Dr. Bingpand Del's
date of birth was refixed by the government without giving
her proper Opportunity to show that the enqu}ry-Offlcer 8
report was not correct. It is uwnder those eircumgtances
thig Court held that the order refixing the date of birth
was Titigted for failure to comply with the principles

of natural justice. Thereln the lmpugned ordcr took away
some Of the existing rights ©f tne petitioners’

13. . 1n Kraipak's (supra), a committee congisting
of Chicf Conservator of Forest, Koghmir and other.was . -
ppointed to recommend names Of the officers from Kashmlr
Forese Sorvice for being selected for the Indlan Fores
sorvice. Tho Chief Conservator of Forestss Kashmlx Was

e b
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E The high Court was not justified in.seeking,SppP”“f-
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one of the-candidates for gelection. :
Cstabllished therein that some of the officers who
competed with him had esrlier challenged hig senioprity
and consequently hig right to be the Chier Conservator
and that dispute was pending. Under thuse circumstances
this Court held that there wa

=5 g contravention of the
- principles of ngbural justice. B -

Fdrther it wng

. Tor the reasons mentioned above, we gre unable
LO agree with the conclusion yeached by the High Court

thgt the impugncd order is invalid. We cccordlhgl{ allow
thig appeal, set agide the judgment and decroe of he

High Court end dismlss the writ petition.  In the
Circumstances of the casc we make no order as to costg.

(sd/~) |
(J-Co Shah) 'OovonlﬁJ‘
- T 725 I
Dated, New Delhi, thej ( K.8. Hogde) .......J.
12, August, 1970. 1 ' :
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NO.Fe 21/ 2/ 0wt st 5 (A)

Governnent of india

Cabinet Secoretariat
Depar tient of Fersonnel.

. r PN

New Delhi-1, the 25th August 1971.

OFFICH MEMORALUM

SUBJECT:- F.R. 56(3), F.R. 56(1) and Rule 2(2) of the
Liberalised Pension Rules.

a s ¥

The undersigned 1s directed to say that in the
secting of the National Coupell, set up under the Jolint
Consult,tive Machinery Scheme, .held on the ZVth and £eth
January, 1971 the Staff Side represented that the rules
montioned svove had been uged olther vindietively or for
retrenchdny surplus st,ff. The matter has basn gonsidered
further. in the light of the discusslonsg and the position
as set out in the following paragraphs in brought to thes
notice of all the Ministries,Departments of the CGovernuent
of India for guidance.

2 Tn the Departuent of Personnel 0.M.80.33/11/69-Bets(A)
dataed 22rd October 1970 it was clarified, dn the Tight of

the judgment of the Suprems Court in Lhe cuue of fnim

of India Vs. Gol. J.N. Sinha and another, uhat the
"approprizte autherity" deflined in Mote 1 below ?*H»D“,‘

should bonn fide fori an opinion that it is in the public
interest to retire a Govemurnt servant in exerclse Of

the powers conferred by FLR.55(J) und that this dacdsinon

snould not be an arbitrary decision and should not ke based

on ccilateral grounds. It was also indicated in thes

0.}, that in every case where 1t is proposad £0 retire

a Government servant in ezevcisge of tho powergeonferred 0y
. tra szid mule, the approprite authority ghould record on the
£1°0 1ts oplnion that 1t is necesssry in the public

Inferost Lo patire the fovernument servant in pursuance

of tra oforesald rule, What 1ls stated above would apply

Cb iy An snses where para 2(2) of the Ministry of Finance

0 M NCFol 1) =B (8pl)/47 dated 17th January 198 (comnonly

Wnown s the Liberailsed Pension Rules) are proposed te “ﬁﬂnv?k”d
 for the retirement of a Government gervant after completlcn of
S 30 yaars! service guylifying for pension or 1in cases wh%{? ey
"F.R.G5(1) is invoked Lo rotire a Government servant I1n a Class 10

servin e /st who i#not governad any penzion rules, after he

has comp:eted 30 yaars! service.

rn
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ERZES

2, Iu anplification of tbe instrictions referred to above,
1% 4is nereby clarifiled that the aforesyid rules should
not be used.

(1) to retire a Governmwent servant on grounds of
‘ spgcific acts of misconducty as a short-cut to initlating
foertm:  disciplinary proceedinfis; or

(11) ¥or reduction of surplus staff or as a measure of
efrecting general econouy, wlthout follewing the
rules ond ingtructions relating to retrenchment; or

(111) on the ground that the Go/ernument servant may nob
besuitable to continue in his officiating post o’
for promotien ta a higher post for which he might
be cligible after his attaining the age or 50/55
yearg, or completing 30 years! service, as the cases
may be.

Any specifie repregentatlons received from employees
who might have been retired under the amended F.R.56(j%§l)arr
para 2(2) of the Liberalisad Pension Rules on or aftexr
17th May, 1969 (the date of amendment of F.R.56), may be

reviewed in the light of these instructions.

4, In regard to review of cases under FaRaS6(I) (L) FR.56
(3)(31), F.R.66(1) and Rules 2(2) of the Liberalised
PengionRules ard in retiring Governnent servanis in
pursuance of the aforesald provisions, the following
factorsghould tlso be borne in mind by the appropriate
authorltles:-

(1) The review should be iade on an assessment of the
entire service record

(2) Under note 2 below F.R.56 the three months' notlce
referred to in F.R.56(J) and F.R.56(1L) may be glven
before the Government servant attaing the specified
age or has completed 30 years of service but the
retivement should take place after the Government
servant has attained the relevant age or has completed
30 years of service,as the casemay be, Accordingly,

a notice even longer than three months, O before

the Goyernment servant attalnsfhe age of 50/55 yearsd
onmpletes 20 vears' service could be glvenj puh

the date from which he is required to retire as
specified 1in the notice should not w2 before he
attains 50/55 years, or  completes 30 yeers'

service as the case may Le. gimilsrly in cases of
retirement under Ruk 2(2) of the Libevalised FPension
Rulecs while the notice of such retpirement could

be gilven before the Government servant actually
complete 30 years of service quaglifyingfor penslen

.-0-3.!‘
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e gabe of explry of the natlce on which the Goverbment
Lervuantts recirement would be effeetive should be one
Cailing en or after toe date of his completing 30 years
service qualifying for pension. 1n this connection

sttention is also invited to the Ministry of Finance O.M.
No.F.12(8)/E.V.(4)/60 dated éth July,1960, in which 1t has been
stated inter salia that orders requiring a Government

servant to retirepfter completing 30 years gualifying
service should as a rule not be 1scued until after the

fact that the Gorernment servant hes indeed completed,

or would be completing, on the date of retirement qunli-
fying service for 30 years has been verified in consultation
with the audlt officer cmcerned.

(3) Rulos 2(2) of the Liberalised Pensicn Rules ir vo¥ aprld -
cable to pensionable employces whn have nub wpted for the

Iiberalised Penoion Rules. fuch cmployees, weuld,
tnerefore, be eovered only by F.R.SG(J)(is of F.R.56
(3) (41), as the case may De. Government servants in
class ITI services/post who are not governcd by any
penszlon rules would beFovered by F.R.56(1l) or
F.R.56(8) (11) -

6. winlotry of Finance, etc. are requested to bring
this 0O.M.to the notice of all administrative authorities
concerned for information and guidance.

od/~P.5 . VENKL TESWARAN
Under Secre.ary to the Goverament of Indla .

lro
All Ministriec s/Departments of the Government of Indiasetc.
(with usual number of spare copie 8)

NoJF.21/2/70-Ests(a)  dated the 2°oth Auzluset, 197
, Copy forwarded for information toi-~

1. ALl Union Territorles.

2, Union Publicgervice Commission, New Delhi.

3, Comptroller and Auditor General of India, New Delhi(with
usual number of spare copies) .

4, CentralVigilancdComuission, Hew Delhi.

5. All Attached andgubordinate Offices of theDepartment of
Persornel, New Delhi.

6. Departmant of Per sonre 1(JCA Section~with 150 spare copks)oe

5a/-

( P.S5. VENKATSSWARAL
UNDER SECKETARY TO THE GOVE NMENT OF INDIA
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